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THIS GUARANTY AGREEMENT (this 
”Guaranty”), dated as of ______, is issued and 
delivered by ___________________, a ____ 
___________________ (the ”Guarantor”), for the 
account of ________________, a ____ 
_________________ (the “Obligor”), and for the 
benefit of Duke Energy Ohio, Inc., an Ohio 
corporation (the ”Beneficiary”). 

Background Statement  

WHEREAS, the Beneficiary and Obligor 
entered into that certain Certified Supplier Service 
Agreement, pertaining to Beneficiary’s Electricity 
Customer Choice Program (the “Agreement”); and  

WHEREAS, Beneficiary has required that 
the Guarantor deliver to the Beneficiary this 
Guaranty as an inducement to enter into the 
Agreement. 

Agreement 

NOW, THEREFORE, in consideration of 
the foregoing and for good and valuable 
consideration, the Guarantor hereby agrees as 
follows: 

1. Guaranty; Limitation of Liability.  
Subject to any rights, setoffs, counterclaims and 
any other defenses that the Guarantor expressly 
reserves to itself under this Guaranty, the 
Guarantor absolutely and unconditionally 
guarantees the timely payment of the Obligor’s 
payment obligations under the Agreement (the 
“Guaranteed Obligations”); provided, however, that 
the Guarantor’s aggregate liability hereunder shall 
not exceed _______________ U. S. Dollars (U.S. 
$____________). 

Subject to the other terms of this 
Guaranty, the liability of the Guarantor under this 
Guaranty is limited to payments expressly required 
to be made under the Agreement, and except as 
specifically provided therein, the Guarantor shall 
not be liable for or required to pay any 
consequential or indirect loss (including but not 
limited to loss of profits), exemplary damages, 
punitive damages, special damages, or any other 
damages or costs. 

2. Effect of Amendments.  The 
Guarantor agrees that the Beneficiary and the 
Obligor may modify, amend and supplement the 
Agreement and that the Beneficiary may delay or 
extend the date on which any payment must be 
made pursuant to the Agreement or delay or 
extend the date on which any act must be 
performed by the Obligor thereunder, all without 
notice to or further assent by the Guarantor, who 
shall remain bound by this Guaranty, 
notwithstanding any such act by the Beneficiary. 

3. Waiver of Rights.  The Guarantor 
expressly waives (i) protest, (ii) notice of 
acceptance of this Guaranty by the Beneficiary, 
and (iii) demand for payment of any of the 
Guaranteed Obligations. 

4. Reservation of Defenses.  Without 
limiting the Guarantor’s own defenses and rights 
hereunder, the Guarantor reserves to itself all 

rights, setoffs, counterclaims and other defenses 
that the Obligor may have to payment of all or any 
portion of the Guaranteed Obligations except 
defenses arising from the bankruptcy, insolvency, 
dissolution or liquidation of the Obligor and other 
defenses expressly waived in this Guaranty. 

5. Settlements Conditional.  This guaranty 
shall remain in full force and effect or shall be 
reinstated (as the case may be) if at any time any 
monies paid to the Beneficiary in reduction of the 
indebtedness of the Obligor under the Agreement 
have to be repaid by the Beneficiary by virtue of 
any provision or enactment relating to bankruptcy, 
insolvency or liquidation for the time being in force, 
and the liability of the Guarantor under this 
Guaranty shall be computed as if such monies had 
never been paid to the Beneficiary 

6. Notice.  The Beneficiary will provide 
written notice to the Guarantor if the Obligor 
defaults under the Agreement. 

7. Primary Liability of the Guarantor.  The 
Guarantor agrees that the Beneficiary may enforce 
this Guaranty without the necessity at any time of 
resorting to or exhausting any other security or 
collateral.  This is a continuing Guaranty of 
payment and not merely of collection. 

8. Representations and Warranties.  The 
Guarantor represents and warrants to the 
Beneficiary as of the date hereof that: 

a. The Guarantor is duly 
organized, validly existing and in 
good standing under the laws of 
the jurisdiction of its 
incorporation and has full power 
and legal right to execute and 
deliver this Guaranty and to 
perform the provisions of this 
Guaranty on its part to be 
performed; 

b. The execution, delivery and 
performance of this Guaranty by 
the Guarantor have been and 
remain duly authorized by all 
necessary corporate action and 
do not contravene any provision 
of its certificate of incorporation 
or by-laws or any law, regulation 
or contractual restriction binding 
on it or its assets; 

c. All consents, authorizations, 
approvals, registrations and 
declarations required for the due 
execution, delivery and 
performance of this Guaranty 
have been obtained from or, as 
the case may be, filed with the 
relevant governmental 
authorities having jurisdiction 
and remain in full force and 
effect, and all conditions thereof 
have been duly complied with 
and no other action by, and no 
notice to or filing with, any 
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governmental authority having 
jurisdiction is required for such 
execution, delivery or 
performance;  

d. This Guaranty constitutes the 
legal, valid and binding 
obligation of the Guarantor 
enforceable against it in 
accordance with its terms, 
except as enforcement hereof 
may be limited by applicable 
bankruptcy, insolvency, 
reorganization or other similar 
laws affecting the enforcement 
of creditors’ rights or by general 
equity principles; and  

e. The Guarantor satisfies the 
Minimum Rating as defined in 
the Agreement. 

9. Nature of Guaranty.  The Guarantor 
hereby agrees that its obligations hereunder shall 
be unconditional irrespective of the impossibility or 
illegality of performance by the Obligor under the 
Agreement; the absence of any action to enforce 
the Agreement; any waiver or consent by Duke 
Energy Ohio concerning any provisions of the 
Agreement; the rendering of any judgment against 
the Obligor or any action to enforce the same; any 
failure by Duke Energy Ohio to take any steps 
necessary to preserve its rights to any security or 
collateral for the Guaranteed Obligations; the 
release of all or any portion of any collateral by 
Duke Energy Ohio; or any failure by Duke Energy 
Ohio to perfect or to keep perfected its security 
interest or lien in any portion of any collateral.  

10. Subrogation.  The Guarantor will not 
exercise any rights that it may acquire by way of 
subrogation until all Guaranteed Obligations shall 
have been paid in full.  Subject to the foregoing, 
upon payment of all such Guaranteed Obligations, 
the Guarantor shall be subrogated to the rights of 
Duke Energy Ohio against the Obligor, and Duke 
Energy Ohio agrees to take at the Guarantor’s 
expense such steps as the Guarantor may 
reasonably request to implement such subrogation. 

11. Term of Guaranty.  This Guaranty shall 
remain in full force and effect until the earlier of (i) 
such time as all the Guaranteed Obligations have 
been discharged, and (ii) ________ (the “Expiration 
Date”); provided however, the Guarantor will 
remain liable hereunder for Guaranteed Obligations 
that were outstanding prior to the Expiration Date. 

12. Governing Law.  This Guaranty shall be 
governed by and construed in accordance with the 
internal laws of the State of Ohio without giving 
effect to principles of conflicts of law. 

13. Expenses.  The Guarantor agrees to pay 
all reasonable out-of-pocket expenses (including 
the reasonable fees and expenses of the 
Beneficiary's counsel) relating to the enforcement 
of the Beneficiary’s rights hereunder in the event 
the Guarantor disputes its obligations under this 
Guaranty and it is finally determined (whether 

through settlement, arbitration or adjudication, 
including the exhaustion of all permitted appeals), 
that the Beneficiary is entitled to receive payment 
of a portion of or all of such disputed amounts.   

14. Waiver of Jury Trial.  The Guarantor and 
the Beneficiary, through acceptance of this 
Guaranty, waive all rights to trial by jury in any 
action, proceeding or counterclaim arising or 
relating to this Guaranty. 

15. Entire Agreement; Amendments.  This 
Guaranty integrates all of the terms and conditions 
mentioned herein or incidental hereto and 
supersedes all oral negotiations and prior writings 
in respect to the subject matter hereof.  This 
Guaranty may only be amended or modified by an 
instrument in writing signed by each of the 
Guarantor and the Beneficiary. 

16. Headings.  The headings of the various 
Sections of this Guaranty are for convenience of 
reference only and shall not modify, define or limit 
any of the terms or provisions hereof. 

17. No Third-Party Beneficiary.  This 
Guaranty is given by the Guarantor solely for the 
benefit of the Beneficiary, and is not to be relied 
upon by any other person or entity. 

18. Assignment.  Neither the Guarantor nor 
the Beneficiary may assign its rights or obligations 
under this Guaranty without the prior written 
consent of the other, which consent may not be 
unreasonably withheld or delayed.  Notwithstanding 
the foregoing, the Beneficiary may assign this 
Guaranty, without the Guarantor’s consent, 
provided such assignment is made to an affiliate or 
subsidiary of the Beneficiary 

Any purported assignment in violation of 
this Section 18 shall be void and without effect. 

19. Notices.  Any communication, demand or 
notice to be given hereunder will be duly given 
when delivered in writing or sent by facsimile to the 
Guarantor or to the Beneficiary, as applicable, at its 
address as indicated below: 

If to the Guarantor, at: 
 
_________________________ 
_________________________ 
_________________________ 
Attention: _________________ 
Facsimile: ________________ 
 
With a copy to: 
 
_________________________ 
_________________________ 
_________________________ 
Attention: _________________ 
Facsimile: _________________ 
 
 
If to the Beneficiary, at: 
 

DUKE ENERGY OHIO 
550 SOUTH TRYON STREET 
MAIL CODE: DEC40C 
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ATTN:  SWATI DAJI (CHIEF RISK OFFICER)  
CHARLOTTE, NC 28202 

 

or such other address as the Guarantor or the 
Beneficiary shall from time to time specify.  Notice 
shall be deemed given (a) when received, as 
evidenced by signed receipt, if sent by hand 
delivery, overnight courier or registered mail or (b) 
when received, as evidenced by transmission 
confirmation report, if sent by facsimile and 
received on or before 4 pm local time of recipient, 
or (c) the next business day, as evidenced by 
transmission confirmation report, if sent by 
facsimile and received after 4 pm local time of 
recipient. 

 

IN WITNESS WHEREOF, the Guarantor has 
executed this Guaranty as of the day and year first 
above written. 

__________________________ 
 
 
 
By: _________________________________ 
Name: _________________________________ 
Title: _________________________________ 
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